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EX-TEMPORE

ZIMBABWE     CONSOLIDATED     DIAMOND     COMPANY     (PRIVATE)     LIMITED
v
ADLECRAFT     INVESTMENTS	    (PRIVATE)     LIMITED


SUPREME COURT OF ZIMBABWE		                         
MAKONI JA, MATHONSI JA & CHITAKUNYE JA
HARARE: 3 JULY 2023 


T.  Magwaliba, for the applicant
M. Ndlovu, for the respondent

		CHITAKUNYE JA:     This is an appeal against the whole judgment of the High Court dated 15 March 2023 in favor of the respondent. 

	Following that judgment, the appellant was aggrieved and noted the present appeal on 4 April 2023. In the meantime, the respondent obtained leave to execute pending appeal on 5 May 2023 and proceeded to instruct the Sherriff to attach the appellant’s property in execution. The Sherriff attached the property on 12 May 2023. 

	Before the attachment, the appellant had on 11 May 2023 filed an urgent chamber application in HC 3131/23 for leave to appeal against the judgment granting leave to execute. Thereafter the parties found each other and signed an agreement in terms of which the appellant agreed to withdraw its urgent chamber application for leave to appeal.
 
On 15 May 2023 the appellant instructed RBZ, that is the Reserve Bank of Zimbabwe, to pay the respondent a sum of US$679 103.98.  On 25 May 2023 it then instructed the RBZ to pay a further US$1 500 000.00 to the respondent. 

	It is common cause that in compliance with clause 3 of the parties’ agreement, the appellant withdrew its urgent chamber application for leave to appeal. 

	Against that background Mr Ndlovu, for the respondent, gave notice of a preliminary objection in terms of r 51 of the Supreme Court Rules 2018 to the effect that by the doctrine of preemption the appellant has lost its right to appeal against the judgment of the court a quo. He submitted that by such an unequivocal conduct, the appellant acquiesced to the judgment. 

	Per contra, Mr Magwaliba, for the appellant, submitted that at no time did the appellant compromise its right of appeal. He further stated that the appellant signed the agreement and made the 2 payments in order to comply with the court order for execution pending appeal and to save its property from execution. 

	In our view this is the essence of preemption. The appellant had 2 options available to it. That is to either comply with the court order or to pursue its urgent chamber application for leave to appeal. It elected the former, signed the agreement and made 2 payments towards liquidation of the judgment debt. Accordingly, pursuing the present appeal against that background, is no longer available to the appellant. The preliminary objection has merit and ought to be upheld. 

	In his heads of argument Mr Ndlovu prayed for costs de bonis propriis. However, in his oral submissions he did not motivate that relief. In our view that was proper as no case was made for such costs. 

	In the result, it be and is hereby ordered as follows:
1) The preliminary objective is upheld.
2) The appeal be and is hereby dismissed with costs.


	MAKONI JA:       			 I agree


MATHONSI JA:    			I agree
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