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IN THE LABOUR COURT OF ZIMBABWE

HARARE, 11 NOVEMBER, 2024 AND 7 JANUARY 2025





ZIMBABWE AGRICULTURE SOCIETY






JEREMIAH KAPESA AND 56 OTHERS

JUDGMENT NO LC/H/8/25

CASE NO R-LC/H/316/24







APPELLANT






RESPONDENTS






Before the Honourable G. Musariri, Judge:



For Appellant


For Respondents

- E.T. Moyo, Attorney


- M. Makore, Unionist




MUSARIRI, J:



On the 1st March 2024 at Harare, Designated Agent K Murenje issued a determination

which ordered appellant to pay respondent various amounts denominated in United States Dollars (USD). Appellant then appealed the determination to this Court in terms of Section 92D of the Labour Act Chapter 28:01 hereafter called “the Act.” Respondent opposed the appeal.
The grounds of appeal were six-fold as follows,


“1. The designated agent erred and misdirected himself at law in failing to consider that the Respondents having received and not refunded payments made to them in ZWL after agreement at works council, they waived any right to contest same as they did.
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2. Further the employees having been fully paid already a portion of their salaries which they claimed, the designated agent erred at law in disregarding that the Respondents would be unjustly enriched if he were to direct that they be paid again for the same portion of their salaries that they had been paid in ZWL.


3. The designated agent misdirected himself and erred in law in treating as binding and therefore obligatory an agreement that was not registered and/or published as required by Section 80 of the Labour Act.


4. The designated agent misdirected himself at law in failing to consider that the tender in ZWL of any payment no matter denominated in US$ at the prevailing rate constitutes lawful discharge of remuneration obligations owed to the Respondents.


5. The designated agent grossly misdirected himself on the facts by finding that the Respondent acted contemptuously without submitting a request for exemption.


6. In the circumstances the designated agent erred in ordering the payment of the

amounts provided in his ruling which amounts were not due and owing to the Respondents.”


On the basis of the grounds, appellant prayed that the determination be set aside and substituted

with a dismissal of respondents’ claims.

Respondents opposed the appeal in their affidavit the pertinent parts of which read,


“7. As from February 2023 the Appellant was not complying with the bargaining

agreement for no apparent reason.


8. The Respondents raised and complain to NEC tourism through their union for Non-compliance of bargaining agreement. Then the employer convene a works council meeting some agenda was applying for exemption.
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9. They did a meeting and according to the minutes parties agreed for the Application to be done not to implement the proposal since the exemption committee was going to deliberate on the issue after seeing the Financial statement.


10. The Appellant indicated that he did Apply and was not given exemption for that periods but was already implement the deductions which is unlawful and unfair labour practices in terms of Labour Act Chapter 28:01 in conjunction with Statutory Instrument 124 of 2014.


13. The designated agent was very correct by award the Respondents their unlawful deduction as per NEC bargaining agreement and he sit on the negotiating team that Authorize the salary agreement so there was no way he plugged the figures from unknown Statutory Instrument.”


These grounds of appeal and the response thereto raise 3 three issues as follows;


A. Whether the industrial agreement to split wages into (United States) USD and

(Zimbabwe) ZWL components was registered in terms of the Act?


B. Whether the industrial agreement was legally binding?


C. Whether despite the agreement, appellant could lawfully pay the USD component of the wages in ZWL?


The Designated Agent (DA) analysed the matter as follows;


“Salaries in an industry are determined through a collective bargaining process. Parties

consider peculiarities of their industry to come up with a wage agreement. For the period in question the stakeholders resolved to have wages 75% USD:25% ZWL since much of the transactions in tourism industry are foreign currency. The arrangement was made so that the USD also trickles down and benefit the industry employees.
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The tone of the respondent’s submissions is suggesting that since ZWL is a legal tender any payment in such form is acceptable, which I think is not only wrong but defeats the intentions of the CBA.


When the stakeholders negotiated for salary review; they were alive to the fact that ZWL is still a legal tender hence the 25%. Industry statutes has a provision that if a member cannot afford to pay the NEC stipulated minimums s/he can apply for exemption to the Council. The respondent was aware of this provision. He engaged the employees at Works Council level but never submitted the request to the responsible authority. He contemptuously went ahead and implement the 60:40 ratio. If the respondent was really incapacitated, he would have utilised the exemption provisions in the statutes.
The respondent argued that paying the respondents the USD difference is tantamount to paying them twice since they have not refunded the ZWL component paid to them. Had it been that the payment was ‘properly’ done this argument would have carried the day. In this case the respondent disregarded the prescribed procedure and ‘wrongly’ paid the applicants. The respondent cannot therefore be allowed to benefit from a misdemeanour	which	he	himself	engineered.	The	Labour	Act	has	a provision/mechanismon how to recover payments madein error from employees which the respondent can utilise if he so wishes to recover the ZWL difference.”
In his summation of the arguments the DA noted that;

“The respondent submitted that the employer could not afford the 75% USD gazetted by the NEC. He negotiated with employees at Works Council for a USD 60%- 40% ZWL and applied for exemption to the NEC. Pending approval by the NEC he proceeded to pay the 60% and the 15% difference using the bank exchange rate.”
The claimants (now respondents) did not dispute the payment of the 15% USD difference in local currency at bank rate.
Thecrisp issuepresented was whethersuch payment discharged appellant’s salaries obligations in terms of the industrial agreement. Appellant argued that indeed the payment discharged its obligations and relied on the case of;
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Lock v Lock SC 127/22

wherein the Supreme Court, ruled per Mwayera JA, that,

“The judgment debt being a local obligation expressed in USD was executable after the effective date. It could only be paid up in full once the amount together with interest was paid in local currency at the prevailing interbank rate.”
By parity of reasoning the payment in casu of the USD difference in local currency at bank rate discharged appellant’s salary obligations to respondents. Therefore there was no basis for the DA to disregard the payment and order as he did.



Wherefore it is ordered that:






1. The appeal be and is hereby allowed;




2. The determination by DA Murenje dated 1st March 2024 is set aside and substituted as follows


“The claimant’s claims are hereby dismissed,” and




3. Each party shall bear its own costs.









G. MUSARIRI J-U-D-G-E
