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(1) MISHECK     MUKARATI     (2)     LOVEMORE     MUKARATI
v
(1) NOREEN     CHIKAKA     N.O     (2)     THE     MASTER     OF     HIGH     COURT     N.O     (3)     CHITUNGWIZA     MUNICIPALITY   
  (4)     ANDERSON     REMUYANGA     (5)     LYDIA     CHIKARA



SUPREME COURT OF ZIMBABWE
JUNE 17, 2020 AND JULY 16, 2020


First and second applicants in persons 
Respondents in default



IN CHAMBERS



		MATHONSI JA:	This is an application for condonation for the late filing of an appeal and extension of time within which to note an appeal.  The application is made in terms of r 43 (3) as read with r 39 (4) of the Supreme Court Rules, 2018.

BACKGROUND FACTS
The late David Mukarati was a polygamist who was married to eight wives, one of whom is the fifth respondent. The two applicants are his sons.  He died on 22 October 1994 but his deceased estate was not dealt with until 2016 when it was registered with the Master of the High Court as DR No. 17/16.  The first respondent was appointed Executrix Dative of the estate in question on 7 March 2016.
In the course of administering the estate, the first respondent sought and obtained the consent of the second respondent to sell the only asset of the estate, an immovable property known as stand No. 16286, Unit M, Seke, Chitungwiza (the house). Armed with the Master’s consent, the first respondent entered into an agreement of sale on behalf of the estate with the fourth respondent.  She sold the house for US$16 000-00 by agreement signed on 29 August 2016.    
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   

The applicants protested against the manner in which the estate was administered as they took the view that the first applicant, as the eldest son of the deceased, should inherit the house ahead of the surviving spouses of the deceased. The second respondent notified them that the consent had been given on 20 July 2016 and by letter dated 18 October 2016, the second respondent advised them that having consented to the sale of the house that consent could not be reversed.

On 17 November 2016, the first respondent instituted eviction summons against the applicants who have remained in occupation of the house.  It was during the course of defending the action for eviction that the applicants were advised to seek a review of the Master’s decision to authorise the sale of the house.  By the time they filed an application for condonation for the late filing of a review application in the High Court, ten months had lapsed from the time  the Master’s decision sought to be reviewed was made.

In their application for condonation before the High Court, the applicants contended that the decision sought to be reviewed was communicated on 18 October 2016.  They were advised by their then legal practitioner to report a case of fraud against the surviving spouse for allegedly inserting her name as one of the beneficiaries in the house records kept by the third respondent.  Time was lost while they awaited the outcome of police investigations.

The applicants contended that their intended review application had good prospects of success because, in administering the estate, the executrix had applied the wrong principles of inheritance.  The error resulted in the fifth respondent, as the surviving spouse, being the beneficiary instead of the eldest son.  According to the applicants, s 3A of the Deceased Estates Succession Act [Chapter 6:02] only applies to estates of persons who died after 1 November1997.  It has no application on the deceased’s estate because he died on 22 October 1994.  At that time, the estate devolved according to customary law to the first born son of the deceased.
	
The application for condonation was opposed by the first respondent mainly on the basis that there was no reasonable explanation for the delay in bringing the application for review.  On the prospects of success, the first respondent contended that customary law applied to the distribution of the estate because the deceased had married eight wives. In that regard part 3A of the Administration of Estate Act governed the distribution of the estate meaning that the surviving spouses had preference over the children.  In addition, the house had already been sold.

In dismissing, the application the High Court did not pronounce itself on which law of inheritance applied to the deceased estate.  The High Court found that the applicants were entitled, in terms of s 52 (9) (i) of the Administration of Estates Act, to challenge the decision of the Master to have the house sold.  They had to mount such challenge within thirty days but failed to do so.  No explanation for such failure was rendered.

The High Court also found that no reasonable explanation had been given for the applicants’ failure to bring the application for review within the period of eight weeks provided for in r 256 of the High Court Rules, 1971.  The High Court then dismissed the application only on the basis that there was no reasonable explanation for the delay. It did not consider the prospects of success on review and therefore did not assess the strength of the application for condonation of the late filing of the application for review based on the twin considerations of the reasonableness of the explanation for the delay and the prospects of success.

APPLICATION BEFORE THIS COURT
The judgment of the High Court was handed down in motion court on 11 December 2019 at which only the operative part of the judgment was read out.  The applicants stated that they tried to uplift the reasons for the judgment but were advised that the full judgment was not ready for collection because the judge concerned was still correcting it of typographical errors.

When they made a follow up on 16 December 2019, they were informed by the judge’s assistant that the judge had proceeded on leave without releasing the judgement.  It was not until 17 March 2020 that they were able to collect the judgement by which time they were out of time to note an appeal.  Indeed the judgement attached to the application is date – stamped 17 March 2020. 

I take judicial notice of the fact that the registrar of this Court recently brought to the attention of judges that there are judgments which are handed down before reasons are ready for release to the litigants.  The applicants may have fallen victim of that practice.  I therefore have no reason to disbelieve the explanation given by the applicants. This is particularly so given that the respondents did not see the need to oppose the application.

Regarding prospects of success on appeal, the applicants maintained that the proposed appeal enjoys high prospects of success because an illegality occurred in the distribution of the estate.  The house should not have been awarded to the surviving spouse as the law providing for such distribution does not apply to the estates of persons who died before the law came into operation. In their view, the failure by the High Court to consider the application for condonation based on both the explanation for the delay and the merits was a misdirection.  For that reason the appeal sought to be filed enjoys prospects of success.


ANALYSIS
It is now settled that in an application for condonation for non- compliance with the rules the applicant must have a reasonable explanation for the delay and show that the appeal enjoys good prospects of success.  See Chimunda v Zimuto SC 76/14.

I have already accepted the explanation given for the failure to note the appeal on time.  In a case where judgement was reserved on 18 July 2019 and only handed down on 11 December 2019, the applicants required the reasons for them to decide whether to appeal or not.  They could not formulate grounds of appeal in the absence of the reasons for judgment.  Their failure to act timeously was as a result of the unavailability of the judgment.

On appeal the applicants would like to argue that customary principles of inheritance should apply to their late father’s estate. This is an issue which they placed before the High Court for consideration of the bona fides of their proposed application for condonation for the late filing of their review application. The argument is premised on the fact that the amendment to the Administration of Estates Act [Chapter 6: 01] introduced by Act No. 6 of 1997 came into effect on 1 November 1997.


The applicant’s father died intestate in 1994 and, so the argument goes, his estate should devolve according to customary law.  The applicants would like the Supreme Court to determine that issue on appeal because, as I have said, the High Court mentioned it but did not pronounce itself on it.

In an application for condonation the court is required to exercise its discretion whether to grant condonation or not.

The discretion must be exercised judiciously and in doing so, the court has regard to both the explanation for failure to act timeously and the prospects of success.  It has been stated that even where the explanation for the delay is not satisfactory, good prospects of success may tip the scales in favour of granting condonation.  See Kusaba – Dabrowski vs et uxor v Steel N.O. 1966 RLR 60 (AD) at p 64.

It is also trite that a court of law is not at liberty to choose which of the issues placed before it by litigants it will decide.  The court is required to decide all the issues placed before it by the parties except if the issue upon which the court’s decision is based is dispositive of the entire matter on its own.  For instance the absence of locus standi or jurisdiction.  See Nzara v Kashumba & Others SC 18/18.  In Gwaradzimba vs C.J Petron & Co (Proprietary) Ltd  2016 (1) ZLR 28 at p 32 B-E this Court made the point:
“The position is also settled that where there is a dispute on some question of law or fact, there must be a judicial decision or determination on the issue in dispute.  Indeed, the failure to resolve the dispute or give reasons for determination is a misdirection, one that vitiates the order given at the end of the trial… Consequently, the failure by the court to specifically determine the question whether or not the application was properly before it, its tacit acceptance that this was the position and the consequent failure on its part to give reasons why it had proceeded to deal with the substantive issues in the light of the preliminary point taken, vitiated the proceedings.”



The existence of prospects of success on the merits was not determined.  The test to be applied in determining the existence or otherwise of prospects of success on appeal is whether or not a different court would arrive at a different finding than the court below.  See             S vs Smith 2012 (1) SACR 567 (SCA).  An appeal relates to the soundness of a court’s decision on the merits. As stated by the South African Supreme Court of Appeal in Essop v S (2016) ZASCS 114:
“What the test for reasonable prospects of success postulates is a dispassionate decision, based on the facts and the law that a court of appeal could reasonably arrive at a conclusion different to that of the trial court. In order to succeed, therefore, the appellant must convince this Court on proper grounds that he has prospects of success on appeal and that those prospects are not remote, but have a realistic chance of succeeding, More is required to be established than that there is a mere possibility of success, that the cause is arguable on appeal or that the case cannot be categorised as hopeless.  There must, in other words, be a sound, rational basis for the conclusion that there are prospects of success on appeal”.
    

What is clear upon a reading of the judgment of the High Court sought to be appealed is that it determined the application for condonation only on the basis that the explanation for failure to act timeously was not reasonable.  No consideration of the applicant’s prospects on the merits was made. I appreciate that the High Court was exercising judicial discretion. 
. 
The exercise of discretion can however be attacked on the manner in which it was exercised. For the appellate court to interfere with the exercise of discretion, it must appear that some error has been made in exercising the discretion.  See African Century Limited vs Megalink Investments (Pvt) Ltd and others SC 44/18.


The failure to consider prospects of success was a failure to take into account some relevant consideration in determining whether to grant condonation or not.  It presented the applicants with a basis for impugning the judgment of the High Court. There is merit in the application.


In the result it is ordered that:
1. The application for condonation and extension of time within which to appeal be and is hereby granted.

2. The applicants shall file their notice of appeal within seven days of the date of this order.

3. There is no order as to costs.
