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ZHOU J: The three applicants, who are members of the Zimbabwe Republic Police, were convicted on 18 February 2016 of contravening para 35 of the Schedule to the Police Act.  They were each sentenced by first respondent who presided over their case to pay a fine of US$10-00.  The applicants state that they gave notice of their intention to appeal but the first respondent refused to record the notification. The applicants sought to appeal against the decision of the first respondent pursuant to the provisions of s 34 of the Police Act. Their complaint is that the first respondent refused to accept the notices of appeal.
The application is opposed by the second respondent. In the opposing affidavit the second respondent does not address the factual averments made in the applicants’ founding affidavits regarding the refusal by the first respondent to accept their notice of appeal and the efforts made by the applicants and their legal practitioner to ensure that the notices of appeal were properly filed.
At the hearing of this application Mr Chimuti for the respondents understandably failed to make any meaningful submissions to contest the basis of the application. The submission that the applicants did not give notice of their intention to appeal was made from the bar and is not contained in the opposing affidavit.  In any event, as stated above, the applicants in their founding affidavit state that they did give the required notice. Their averment has not been dispute by the respondents through the opposing affidavit.  
The first respondent did not file an opposing affidavit. In accordance with the settled position of the law, whatever is not disputed in an opposing affidavit must be taken to be admitted. See Fawcett Security Operations (Pvt) Ltd v Director of Customs & Excise & Ors 1993 (2) ZLR 121 (S); Chiwhayi Enterprises (Pvt) Ltd v Atish Investments (Pvt) Ltd 2007 (2) ZLR 89 (S).  The applicants produced letters which they addressed to the second respondent complaining about the refusal by Superintendent Nyahanana of Mrewa DHQ to accept their notices of appeal. The contents of those letters were not challenged. The opposing affidavit deposed to by the second respondent shows that he has no personal knowledge of the facts upon which the application is founded.
The court finds that the refusal by the first respondent to accept the applicants’ notice of appeal was wrongful and unlawful.  I am not convinced, however, that paras 3 and 4 of the draft order in terms of which the applicants want the appeal to be deemed to be unopposed are justified.  The applicant’s appeal must be dealt with on the merits.

In the result, IT IS ORDERED THAT:
1. The respondents’ refusal to accept the applicants’ appeal in terms of s 34 of the Police Act is declared to be wrongful and unlawful. 
2. The respondents are directed to accept the applicants’ notice of appeal and determine it in accordance with the law.
3. The respondents shall pay the costs of suit.
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